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I. INTRODUCTION

In 1948, a man named Cecil George Harris lay dying, pinned under
his tractor, and with a knife etched into the metal on top of him his last
will and testament.' Harris, humbly seeking only to exercise his right of
disposition, unknowingly prompted one of the most highly litigated,
contentious, and debated issues in estate law to date.2 While holographic
wills are valid in over half the states in the United States, 3 England, and
Canada,4 these so-called "home-made" wills tend to harbor ambiguity
* J.D. 2018, University of Florida Levin College of Law. My deepest gratitude, thanks,
and love to my mother, Barbara Eagan. Thank you for your unfailing, unwavering, and unshakable
support and selflessness; without you, my dream of becoming an attorney would have remained
just that. I also extend my most sincere thanks to Mallory for teaching me the critical lesson of
kindness, to Allison for imparting to me the invaluableness and necessity of a strong work ethic,
and to Austin for encouraging me to discover constantly, learn fully, and challenge myself always.
1. Geoff Ellwand, A Dying Man's Short Will Has a Long History, LAW. WKLY. (May 10,
2013), http://law.usask.ca/news/LawyersWeeklyTractorWill I OMay I 3.pdf.
2. Id.
3. Bruce L. Stout, Handwritten Wills May be Valid if CertainRequirements Are Met, 30
EST. PLAN. 174, 174 (2003).
4. Jessica Brown, Dying Saskatchewan Farmer's Will Goes Down in History, GLOBAL
NEWS (Oct. 25, 2013), http://globalnews.ca/news/926746/dying-sk-farmers-will-goes-down-in541
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and invite rulings of invalidity.5 Holographic wills "have consistently
spawned litigation." 6 Indeed, Florida wholly nullified holographic wills
citing these very concerns.7 However, the salient and entirely persuasive
fact remains that much of the United States consistently accept
holographic wills and, necessarily, their accompanying litigation.8
Especially in the digital age, holographic wills are an integral, if not
essential, mechanism for effectuating the testamentary intent of the
everyday citizen. Furthermore, relaxing the standard so as to allow for
the validity of digital or electronic wills would likely mitigate the costly
and lengthy litigation of determining whether a holographic will is valid.
Fully supporting this contention is the story of a text message received
by New Jersey lawyer John Conte.9 In 2012, Conte received a text
message from his client advising Conte of several amendments that his
client wished to make to his testamentary plan.' 0 Conte's client was
minutes from surgery; in a last-minute attempt to secure his most accurate
and representative testamentary intent, Conte's client sent a rudimentary
testamentary instrument-a text message-to his lawyer, Conte." The
client notified Conte that he was having surgery and "in case [he]
pop[ped] off," the client revoked his previous will, revoked all power
given to his ex-wife, instructed Conte to establish a trust for his children,
bequeathed $25,000 to his current wife, and, finally, named Conte as the
executor of his estate. 12
As Conte's client survived the surgery, this case was never admitted
to a court for consideration.' 3 Nevertheless, the question remains and
discernibly begs, how would the courts have held in this situation? Is a
testamentary disposition-a holographic will typed out in a text message
on a Blackberry-a valid will? In light of this situation and the certainty
of others like it coming to fruition in the digital age, should Florida
liberalize its antagonistic stance against holographic wills? The Florida
legislature may offer compelling reasoning for refusing to accept
traditional holographic wills, but what reasoning does it offer to support
its stance against digital holographic wills specifically?
history/.
5.

Richard Lewis Brown, The HolographProblem-TheCaseAgainst HolographicWills,

74 TENN. L. REV. 93, 93 (2006).
6.

Kevin R. Natale, Survey, Analysis, and Evaluation of Holographic Will Statutes, 17

HOFSTRA L. REV. 159, 161 (1988).
7. Lee v. Estate of Payne, 148 So. 3d 776, 780 (Fla. 2d DCA 2013).
8.
9.

Stout, supra note 3.
John A. Conte Jr., Is the 'Smariphone Will' in Our Future (Or is it Already Here?):

The Impact of GeneralSecurity, 208 N.J. L.J. 694, 694 (2012).
10.
11.

Id.
Id.

12.
13.

Id.
Id.
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Here, the author will explore the acceptance of holographic wills in
other non-Florida jurisdictions, compare such findings with that of
Florida, and analyze whether Florida's antagonistic position against
holographic wills should be revisited and liberalized in light of the digital
age. The author will thereafter make a finding as to whether, in light of
the sheer inundation and gross availability of technology in this digital
age, Florida should, like other jurisdictions, accept holographic wills as a
viable and accepted mechanism for effectuating testamentary intent and
dispense with the strict formalities.
H. HOLOGRAPHIC WILL REQUIREMENTS
Holographic wills are simply wills that are created in the handwriting
of the testator.14 However, today the term "handwriting" manifests and
expresses itself in more ways than the traditional sprawling script written
by hand. Holographic wills are upheld typically because of the fact that
they are easily accessible to all testators and because it is difficult to copy
another's handwriting and or signature, which, in theory, preserves the
authenticity of the will. 15
Holographic wills are unique for two significant reasons: first,
because they truly effectuate testator intent, and second, because of this
dedication to testamentary freedom, they dispense with the rigid and
archaic formalities of the Will Act Formalities. These wills dispense with
several of the formalities; amongst the most important, the requirement
that witnesses be present at the execution and signing of the will.16
Because holographic wills call for such a departure from the formalities,
states vary as to whether their jurisdiction allows validating holographic
wills as true wills; some states feature a statute explicitly stating that
holographic wills are allowed while others promulgate a statute that
addresses all wills-with a provision for holographic wills includedgenerally.1 7 Florida follows the latter model, and fashioned a statute that
precludes the existence of holographic wills in the state.' 8
In creating a will, the chief interest is to effectuate the testator's
intent.19 To execute a will, traditional execution calls for the maintenance
of several formalities, known as the Wills Act Formalities. 2 0 These
include: the will be in writing (meaning that the will must not be created
14. Stout, supra note 3, at 174.
15. Natale, supra note 6, at 201.
16. Stout, supra note 3, at 174.
17. Id.
18. Id.; see FLA. STAT. § 732.502 (2017).
19. See Stout, supra note 3, at 174.
20. See id.
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orally), the will must be signed by the testator, and the will be signed and
attested to by a number of witnesses, depending on the jurisdiction. 2 1
Holographic wills depart from these traditional formalities in that they do
not require witnesses to attest to the execution and signing of the
testamentary instrument.2 2 Rather, the controlling, pinnacle feature of
holographic wills is its dispensing with the formalities. 23
While holographic wills are not traditional wills, as long as the writing
follows the basic requirements of a will-that it be written and signed by
the testator-the will is typically upheld as valid.2 4 The Restatement
Third of Property on Wills and Other Donative Transfers
("Restatement") details these requirements, stating that "statutes[] in
many states provide that a will, though unwitnessed, is validly executed
if it is written in the testator's handwriting and signed by the testator, and
under some statutes, dated in the testator's handwriting." 25 These are the
only requirements and are often satisfied.2 6
While these conditions are often satisfied without issue, some
jurisdictions are less forgiving than others. There exist three
"generations" of conventions varying jurisdictions employ to govern
holographic wills; the first generation is traditionally the most
conservative, with the second and third generations each working towards
a more liberal interpretation, respectively. 27 Under the first generation,
courts typically hold that the will must be "entirely in the handwriting of
the testator." 28 A common, pervasive, and troubling issue in fulfilling this
unyielding writing requirement follows when the document contains
"words or figures not written by the testator." 29 If a testator adds to or
amends an existing will, due to an inability to formally amend the will
because of either an emergency or lack of an attorney, the testator is
precluded from effectuating his or her testamentary intent.
Recognizing the severity and inflexibility of this rule, states allowin
holographic wills have adopted the intent theory or surplusage theory.
The second generation, featuring this theory, is modeled after the original
Uniform Probate Code (UPC) and states that the "material provisions of

21.

Stout, supra note 3, at 174; John H. Langbein, Substantial Compliance with the Wills

Act, 88 HARv. L. REV. 489, 490 (1975).
22.

Stout, supra note 3, at 174.

23.
24.

Id. at 174-75.
Id. at 174.

25.

RESTATEMENT (THIRD) OF PROP.: WILLS AND DONATIVE TRANSFERS

INST. 1999).
26. See id.
27.

Stout, supra note 3 at 175.

28.
29.

Id.
Natale, supra note 6, at 170.

30.

Stout, supra note 3, at 2.

§

3.2 (AM. LAW
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the will must be in the handwriting of the testator." 3 1 The surplusage
theory "generally is limited to the striking of typewritten material, when
the remaining portion of an instrument that is handwritten has meaning
standing alone." 3 2 This theory is more forgiving than the intent theory,
and because of this, allows for the validity of more holographic wills. 3 3
For example, when a testator creates a will sufficient to be considered
holographic, there exist other pre-printed words on the will not in the
handwriting of the testator, and when those words do not affect the
meaning of the testator's handwritten words, the will is still valid.34
Under the third generation, an even more liberal interpretation, to be a
valid holographic will, the materialprovisionsmust be in the handwriting
of the testator. 35 Courts have held that the writing may be in pencil or pen,
cursive or printed, or even another language; 36 the foremost requirement
is that the testator must sign the document. 37 The proponent of the will
has the burden to prove by a preponderance of the evidence that the will
is in the handwriting of the testator. 3 8
Another source that denotes holographic wills as viable testamentary
mechanisms is the Restatement, which states that "[s]tatutes in many
states provide that a will, though unwitnessed, is validly executed if it is
written in the testator's handwriting and signed by the testator, and under
some statutes, dated in the testator's handwriting." 39 Many jurisdictions
accept wills that are written in the testator's handwriting and that are not
witnessed; these requirements are far less stringent and more accessible
to the general public.4 0
Notwithstanding the possible situations where holographic wills
might be allowed, it is important to note that Florida and other
jurisdictions that do not recognize holographic wills do so for pragmatic
and reasonable justifications. Holographic wills dispense with much of
the formalities of traditional wills41 and some scholars fear that
holographic wills invite the "creation of homemade wills." 42 Because
these wills are "homemade," they can produce a great deal of ambiguity
and possible lengthy litigation. Often, holographic wills are employed

31.
32.

Id. (emphasis added).
Berry v. Trible, 626 S.E.2d 447 (Va. 2006).

33.

See Natale, supra note 6, at 170.

34.

Id at 164.

35.

Stout, supra note 3, at 3.

36.

Id. at 4.

37.
38.
39.

Id. at 5; Natale, supra note 6, at 167.
Natale, supra note 6, at 197.

40.
41.

Id.
Id.

42.

Brown, supra note 5, at 95.

RESTATEMENT (THIRD) OF PROP.: HOLOGRAPHIC WILLS

§ 3.2 (AM.

LAW INST. 1999).
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when the testator is close to death, hence the "homemade" quality. 43
Courts have held that a "testator's fear of imminent death implies
testamentary intent."" However, this conditional nature of many
holographic wills does not preclude courts from accepting the will as
valid.4 5 This is because the "contingency is only an explanation" of the
testamentary intent-not a "condition precedent for its validity."4 6
While the will formalities have been applied and maintained
throughout the centuries, the strict grip of formality is loosening.
Jurisdictions dispensing with these formalities are a testament to the
influence and legitimacy of the liberalization of the will formalities. This
can be attributed at least in part to the increased recognition of the
surplusage theory.4 7 Furthermore, this relaxation of formalities evidences
the effectiveness and practicality of holographic wills.
This relaxin of the formalities operates under the Doctrine of
Harmless Error.4 8 In his review of will formality and judicial reform, Dr.
C. Douglas Miller examined the harmless error doctrine. There he
considered John Langbein's approach to his reform of probate law.49 Dr.
Miller aptly described Landbein's proposal that "the requirements may
be deemed to be effectively met if the testator's failure to achieve literal
compliance with the requirements does not raise any unresolvable issues
that strict compliance with the wills act would have avoided."5 More
simply, Dr. Miller explained that Langbein argued that the "proper
question with respect to formalities of transfer is not whether the
requirements have been strictly fulfilled, but whether the purposes or
policies underlying the statutory standard have been served.",5" Where the
testamentary intent is ambiguous or unclear in a holographic will, courts
look to extrinsic evidence to demonstrate a testator's right to testamentary
intent.5 2

Illustrating this right to disposition and presumption of testamentary
intent is GuarantyTrust Company ofNew York v. Stevens. 53 In Guaranty
Trust, Margaret Outhwaite de Wolfe penned in her handwriting a will
terminating the trust fund established by her father, administered by the
43.

See generallyIn re Estate of Kuralt, 15 P.3d 931 (Mont. 2000).

44.

Stout, supra note 3, at 5.

45.
46.
47.

Id. at 7.
Id.
Natale, supra note 6, at 181.

48. C. Douglas Miller, Will Formality, Judicial Formalism, and Legislative Reform: An
Examination of the New Uniform Probate Code "Harmless Error" Rule and the Movement

Toward Amorphism, 43 FLA. L. REV. 599, 603 (1991).
49. Id. at 603-04.
50. Id. at 605.
51. Id.
52.

Stout, supra note 3, at 5.

53.

146 A.2d 97 (N.J. 1958).
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Guaranty Trust Company of New York, and bequeathed the principal
equally between her two sons.5 4 The court upheld the wills based on
"[t]he fact that the document [was] completely in the handwriting of the
putative testator," regarding such as "an adequate guaranty of its
genuineness, a sufficient protection against forgery."s The court further
stated that it was "bound to assume that the tokens of intention have been
given their normal usage in expressing the meaning intended to be
conveyed to the understanding of others." 56 More plainly, the court
explained that it would do violence to de Wolfe's guarantee of
testamentary intent to rule otherwise; de Wolfe wished to dispose of her
property and did so clearly and without ambiguity. To punish de Wolfe
for simply writing her wishes at her own leisure and by her chosen
mechanism would "subvert the donor's essential plan of an
appointment." 5 7
In In re Estate ofKuralt,5 8 struck suddenly with a life threating illness,
Charles Kuralt wrote in a letter to the intended beneficiary of his property:
"I'll have the lawyer visit the hospital to be sure you inherit the rest of
the place in MT. if it comes to that." 5 9 The court was faced with the task
of determining whether the letter constituted a holographic will and,
consequently, whether it was proper for the property to be given to the
intended.6 0 The court held that the letter did in fact suffice as a
testamentary instrument. 6 1 In determining this, the court looked to
extrinsic evidence-Kuralt's secret relationship with his mistress-and
intrinsic evidence, the fact that the writing contained the word "inherit." 6 2
The court concluded that because Kuralt wished for his affair to remain
secret and therefore believed that he was unable to contact his family
lawyer to execute a will, a will written by his own hand was sufficient,
again supporting the theme of necessity in holographic will
jurisprudence. 63 Furthermore, the court was further persuaded by
extrinsic evidence of Kuralt's previous transfers to the same beneficiary
in the past.'
Dalk v. Allen, 6 5 a Florida case, again illustrates the problems with the
state's strict adherence to traditional will formalities. In Dalk, the
54.

Id. at 99.

55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.

Id. at 102.
Id.
Id.
15 P.3d 931 (Mont. 2000).
Id. at 933.
Id at 932.
Id. at 934.
Id. at 933.
Id. at 934.
Id.
774 So. 2d 787 (Fla 5th DCA 2000).
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decedent made his wishes patently clear as to his intended testamentary
intent, however, as the will was not perfectly executed, the court declined
to uphold the bequest. 6 6 Likewise, in another Florida case, In re Estate of
Salathe,67 the court declined to uphold a holographic will that clearly and
unambiguously stated to whom the decedent wished to bequeath her
property.6 8 Decedent Salathe executed a holographic will shortly before
she passed away from cancer, and before she was able to finalize the
divorce of her husband. 69 The will bequeathed all of her property to her
daughter-not her husband. 70 The court, unable to uphold her
testamentary instrument because of Florida's statute barring holographic
wills, was forced to distribute her property under intestacy, since her will
had been rendered ineffective. 7
Another Florida-specific case illustrating the issues accompanying a
too-strict interpretation of the Wills Act Formalities is Dahly v. Dahly.7 2
In Dahly, a father indicated on his will by cross-outs, mark-ups utilizing
the word "delete," and a note stating that he wished for another will to be
made reflecting the amendments to the original will. 7 3 The son challenged
the will (more technically a codicil to the will) stating that it did not
comply with the will act formalities so as to have been found a viable
testamentary instrument.74 The court held that, because Florida is a strict
compliance state, for a codicil or will to be held valid, it must fully and
exactly comply with the traditional will formalities.75 Merely because the
testator did not re-sign his name at the bottom of the will that denoted his
intended amendments, the resulting codicil was rendered invalid.76 Here,
the Florida court did violence to Mr. Dahl's testamentary intent. In
adhering so strictly to the Wills Act Formalities, Mr. Dahl was effectively
stripped of his right to dispose of his property in a manner of his liking.
This Florida court ignored the clear testamentary intent of a man in the
name of a technicality.
Courts have made note of the crippling and, oftentimes, devastating
blow to testator intent that comes with strict application of the formalities.
In In re Estate of Mulkins,n the court articulated that a strained
construction of holographic will statutes wholly defeats the testator's
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.

Id. at 790.
703 So. 2d 1167 (Fla. 2d DCA 1997).
Id. at 1168.
Id.
Id.
Id. at 1168-69.
866 So. 2d 745 (Fla. 5th DCA 2004).
Id. at 748.
Id. at 746-47.
Id. at 747-48.
Id. at 748.
496 P.2d 605 (Ariz. Ct. App. 1972).
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intention in creating the testamentary instrument. 8 The "'purely
technical' construction which results in the intent theory makes it more
difficult for lay persons to execute a valid holographic will . .. ."79 This
does not do justice to testamentary intent. Similarly, in In re Estate of
Pavlinko,8 0 the court did not uphold the validity of the holographic will
and conceded to frustrating the testator's intent, there even conceding the
court was frustrating testator's intent.8 ' Courts within strict compliance
jurisdictions-like Florida-have no choice but to do violence to the
testamentary intent of testators, denying citizens a most basic right of
freedom of disposition.
IH. HOLOGRAPHIC WILLS IN OTHER JURISDICTIONS, THE

UPC, AND THE RESTATEMENT
Cecil George Harris' act of carving into his tractor the words, "[i]n
case I die in this mess I leave all to the wife. Cecil Geo. Harris," served
as a valid will and was upheld by the Canadian court.8 2 Jurisdictions that
do not condemn holographic wills, such as the Canadian court that upheld
Harris's will, 83 properly serve the citizen's right of disposition. 8 4
Similarly, it is entirely plausible that a New Jersey court could find the
text message will that John Conte encountered as a valid will, 8 5
effectuating testator intent. But, what of these wills under Florida
jurisdiction applying Florida law?
The UPC, a model that many jurisdictions follow, states that a will
that is not in compliance with the traditional formalities of a will is "valid
as a holographic will, whether or not witnessed, if the signature and
material portions of the document are in the testator's handwriting."86
Perhaps the most appealing and useful feature of holographic wills is the
elimination of the necessity for attesting witnesses.8 ' The UPC further
advises that proving the validity of the will in re the testator's intent "can

78.

Natale, supra note 6, at 181-82; see Mulkins, 496 P.2d at 607.

79.
80.

Natale, supra note 6, at 182.
148 A.2d 528 (Pa. 1959).

81.

Christopher J. Caldwell, Should E-Wills Be Wills: Will Advances in Technology Be

Recognizedfor Will Execution?, 63 U. Pirr. L. REv. 467, 472-73 (2002); see Palvinko, 148 A.2d
at 529-30.
82. Ellwand, supra note 1.
83. Brown, supra note 4.
84. Scott T. Jarboe, Interpreting a Testator's Intent from the Language of Her Will: A
Descriptive Linguistics Approach, 80 WASH. U. L.Q. 1365-66 (2002) (stating that "the intent

expressed in the language of the will document remains the foundation" of interpreting wills).
85.
86.
87.

Conte, supra note 9 and accompanying text.
UNIF. PROBATE CODE § 2-502(b) (amended 2010).
Stout, supra note 3.
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be established by extrinsic evidence, including, for holographic wills,
portions of the document that are not in the testator's handwriting."88
Another source that denotes holographic wills as viable testamentary
mechanisms is the Restatement, which states that "[s]tatutes in many
states provide that a will, though unwitnessed, is validly executed if it is
written in the testator's handwriting and signed by the testator, and under
some statutes, dated in the testator's handwriting." 89 Many jurisdictions
accept wills that are written in the testator's handwriting and that are not
witnessed-these requirements are far less stringent and more accessible
to the general public.9 0
Jurisdictions outside of the state of Florida, such as New Jersey, allow
holographic wills if "the proponent of the document or writing establishes
by clear and convincing evidence that the decedent intended the
document or writing to constitute" a will. 91 In California, utilizing the
harmless error doctrine, the state allows holographic wills "if the
signature and the material provisions are in the handwriting of the
testator." 92 Jurisdictions in Canada, 93 Europe, 94 and Australia95 have all
upheld holographic wills. Courts in other jurisdictions-in the United
States and otherwise-all feature quite similar laws allowing the
admission of holographic wills. Each jurisdiction has a statute or code
that details the requirements of a traditional will, and then in a separate
statute either carves out an "exception" for holographic wills or enjoys a
statute dedicated solely to holographic wills.
In Michigan, the legislature created an exception in the statute
controlling wills. The statute states that a will not in compliance with the
traditional requirements is valid as a holographic will whether or not it is
witnessed. 6 However, the instrument must be dated, signed by the
testator, and the material portions must be in the testator's handwriting. 97
In 2009, California amended the Probate Code to include a provision
that liberalized the formal requirements. 9 8 The requirement is that there
88.

UNIF. PROBATE CODE § 2-502(c) (amended 2010).

89.

RESTATEMENT (THIRD) OF PROP.: WILLS AND OTHER DONATIVE TRANSFERS

§

3.2 (AM.

LAW INST. 1999).
90. Stout, supranote 3, at 174-75.

91.
92.
93.
94.
95.
(Nov. 7,

N.J. REV. STAT.

§ 3B:3-3 (2017).

CAL. PROB. CODE § 6111 (West 2017).
Brown, supra note 4.
Dawdry, infra note 105.
'iPhone Will' Upheld by Australian Court in Landmark Ruling, THE AUSTRALIAN
2013, 12:04 PM), https://www.theaustralian.com.aulbusiness/technology/iphone-will-

upheld-by-australian-court-in-landmark-ruling/news-story/6c6d9b5d4ce8e843890996080cde51
92?sv-cc81f335f2e6ea813e836e70705db2b6 [hereinafter iPhone Will].
96. MICH. COMP. LAWS § 700.2502 (2017).
97. Id
98.

Keith A. Davidson, Can You Text Your California Will?, ALBERTSON & DAVIDSON LLP
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exists "clear and convincing evidence that the document was meant to be
a will."" The code states that if a will is not executed in compliance with
the traditional will statute, the will is considered to be in compliance with
that of a traditional will if the proponent establishes by clear and
convincing evidence that the testator intended the document to constitute
0
the testator's will.'"
The Texas legislature enacted a statute serving as an exception to the
state's traditional will statute.1 01 The exception states that a will written
wholly in the testator's handwriting does not bear a witness
requirement. 10 2 This holographic will statute features a slightly higher bar
than others because it requires that the entire will be in the handwriting
of the testator.
The New Jersey law governing holographic wills is found in the
traditional will statute.10 3 The statute details the typical requirements of
wills and then mandates what is required of a will for it to be considered
holographic; the holographic instrument will be treated as a true will if
the proponent establishes by clear and convincing evidence that it
constitutes the decedent's will.' 4 In addition to this statute, in 2005 New
Jersey enacted a statute that allowed for "less formal and statutorily
noncompliant documents to be admitted to probate."1 0 5 This legislation
brought New Jersey to the forefront of electronic wills as the statute
allows those executing wills to both store and sign their wills
electronically. Similarly, Nevada recognizes electronic wills in a similar
statute. 106 Both New Jersey and Nevada having enacted this change is
indicative of the commencement of a shift-or revolution-toward the
liberalization of the harsh will standards.
These American jurisdictions do not forge this movement alone. In
addition to a majority of United States jurisdictions, Canada, England,
Australia, and many other countries accept holographic wills. Any fear
of ambiguity or dispensing with the traditional formalities is navigated
and solved in jurisdictions that accept holographic wills. In 2013, an
Australian court upheld a will that was typed into the "Notes" application
on an iPhone.10 7 In this landmark decision, the Supreme Court in
Brisbane declared the will legally valid for a simple and obvious reason:
(Apr. 28, 2015), http://www.californiatrustestateandprobatelitigation.com/01-wills/03-will-creati
on/can-you-text-your-california-will/.

99.

Id.

100.

CAL. PROB. CODE §§ 6110-13 (West 2017).
TEx. PROB. CODE § 251.052 (West 2015).
Id.
N.J. REv. STAT. § 3B:3-3 (2017).
Id.

101.
102.
103.
104.

105. Conte, supra note 9.

106. NEv. REv. STAT.
107.

§ 133.085 (2017).

iPhone Will, supra note 95.
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the testator created the document "with the clear intention of it being legal
and operative." 0 8 The man died shortly and expectedly thereafter,'0
again supporting the idea that holographic wills serve the purpose of
effectuating testamentary intent when the testator is unable to formally
effectuate the intent.
In Sweden in 2014, a man, hours before committing suicide, sent text
messages to his family and friends to whom he wished to bequeath his
estate." 0 The district court first ruled that the text messaged will was
valid."' Unfortunately, an appellate court reversed the ruling.1 12
Margatreta Brattstrim explains that had the testator "written down his
last wishes with a pen, the instructions would have remained valid."" 3
The fact that the will was overturned because the document consisted of
multiple segments-a string of texts-is a testament to the necessity for
an overhaul of all estate law. While many jurisdictions outside of the
United States are accepting digital holographic wills, it remains patently
clear that the decedent's texts represented his own testamentary intent. 114
A decedent's "fixed and final expression of intention as to the disposal of
property" should be valid as a holographic will."'

IV. HOLOGRAPHIC

WILLS IN THE DIGITAL AGE

Holographic wills have been etched into tractors moments before
death, handwritten into pre-printed will forms, incorporated into letters to
loved ones, scrawled onto the backs of receipts in an emergency, and
memorialized on the backs of greeting cards out of necessity.1 6 Testators
who write holographic wills-whether it be by carving, manipulating, or
typing--do so out of necessity; they are either experiencing an
emergency or do not possess the means to execute a valid will.
Individuals who create holographic wills are often of a less sophisticated
or privileged class not often exposed to or tauht to execute valid wills,
especially since many possess smaller estates. 7Holographic wills allow
108. Id.
109. Id.
110. SMS Not a Valid Last Will and Testament: Court, THE LOCAL (Feb. 24, 2014),
http://www.thelocal.se/20140224/sms-not-valid-last-will-and-testament-court.

111.
112.
113.
114.
115.

Id.
Id.
Id.
Id.

117.
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Gordon Behan, Text Message Wills?, YOUR ESTATE MATTERS BLOG (Feb. 28, 2014),
http://yourestatemattersblog.ca/text-message-wills/.
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someone, who is unable, reluctant, or adverse to executing a traditional
will with the aid of counsel, to create a valid will by their own hand."1 8
Holographic wills can be created digitally and this is occurring at an
increasing rate; even the most unsophisticated of citizens today have
access to smartphones and computers." 9 Moreover, the people of today
are comfortable with creating electronic documents and do so often.1 20
An admittedly troublesome hurdle for proponents of digital
holographic wills is society's reliance on paper and its variations. 12 1 Wills
have traditionally been created on paper because "the writing requirement
has such a strong and lengthy history" and because of the assumption that
it is difficult to forge the handwriting of the testator. 122 Policies requiring
that wills be inscribed on paper were enacted to eliminate fraud, protect
testamentary intent, and remind testators of the importance of the
document.1 23 However, while without question those interests are
absolutely paramount, today's society relies on digital media as much
as-if not more than-print mediums; the policies behind the adherence
to wills on paper can today easily be applied to and integrated with the
digital age and digital media. Holographic wills-at least ones prepared
digitally-are still able to provide to the testator and to the integrity of
the testamentary intent and instrument itself, the same ritual, evidentiary,
and protective functions as a traditional will would.
Jurisdictions in the United States are increasingly recognizing
holographic wills as viable testamentary instruments. 124 This increase is
expected to markedly intensify as more jurisdictions adopt the UPC,
which allows for holographic wills liberally.1 25 This elimination of the
traditional formalities is the crux upon which critics of holographic wills
rely. Because these formalities serve certain ritual, evidentiary, and
protective functions in the validity of the testamentary instrument, 126
opponents of holographic wills are incredulous and even furtive of
dispensing with these protections.1 27 The ritual function operates as a
formal requirement of the ceremony, admonishing participants of the

118.

Stout, supra note 3.
119. Amy Gahran, Report: 90% ofAmericans Own a ComputerizedGadget, CNN (Feb. 3,
2011, 5:52 PM), http://www.cnn.com/201 1/TECH/mobile/02/03/texting.photos.gahran/.
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California's "HarmlessError"Provision, 49 U.C. DAVIS L. REv. 1955, 1962-63 (2016).
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seriousness and legal significance of the will execution. 12 8 Serving as a
preservation tool and record keeper, the evidentiary function safeguards
the document.1 29 Lastly, the protective function performs as a safeguard
against witnesses with fraudulent and/or duplicitous intentions. 13 0
Paramount to the courts is the protection against fraud; ostensibly, the
courts and proponents of strictly upholding the formalities cling so tightly
to the traditionalist standpoint because the formalities have historically
minimized fraud. 13 1 However, as Christopher Caldwell explains in his
article Should "E- Wills" Be Wills, technology today allows for
potentially superior security in electronic wills than the functions
guarantee under the traditional standard. 132
Traditional holographic will statutes and dispensing jurisdictions
require that holographic wills be written entirely in the hand of the
testator.' 33 In recent history, a fundamental and rather pervasive issue
with holographic wills was the popularity of pre-printed will forms.1 34
Such forms were at odds with the very nature of holographic wills. Preprinted will forms were an accessible and informal way for testators to
exercise the right to bequeath their property, but courts struggled to
determine exactly how much of the will had to be written by the testator's
own hand for it to be considered a valid testamentary instrument. This
issue operates under the intent theory in that only the parts of the will the
testator wrote were meant to be a part of the will; when a testator writes
a will using a pre-printed form, a large piece of the will is not in the
testator's handwriting.1 35 The advent of typewriters initiated a halt in the
slow progression of the relaxing of the traditional will formalities.1 36 This
technology stymied the liberalization process of the Wills Act Formalities
and holographic wills.1 37 Similarly-and counterintuitively-today, the
advent of the inundation of available technology has not increased the
liberalization of holographic wills or the Wills Act Formalities in the
digital age.1 38
This lack of progress is counterintuitive and ironic, considering digital
writings are no different or less reliable than handwritings. While a will
created digitally would not, at first blush or at facial value, survive even
the most liberal interpretation of either the intent or surplusage theory
128. Id.
129. Id.
130. Id.
131. See id.

132. Id. at 480-81.
133. Id. at 475.
134. See In re Estate of Gonzalez, 855 A.2d 1146, 1149 (Me. 2004).
135. Stout, supranote 3, at 175.
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(because they each require that at least part of the will be in the
handwriting of the testator), the fact remains that today our typed words
are our handwriting. Typewritten text has supplanted and usurped
handwritten script. Emails to clients and text messages to friends are no
less authentic than a handwritten letter or a note passed by hand merely
because a piece of technology served as the medium. Traditional paper
holographic wills are prone to fraud and ambiguity in authorship; 139 wills
created digitally are inherently more secure in that they cannot be
produced without leaving behind a traceable digital trail.
Aptly illustrative of this assertion that digital holographic wills are
just as, if not more, secure than traditional holographic wills is the case
In re Estate ofJavier Castro.14 0 In this landmark Ohio case, Javier Castro
required a blood transfusion to survive an illness.14 ' For religious reasons,
Castro refused the treatment. 142 When his brothers came to visit him in
the hospital, the Castros realized that Javier did not possess a valid will;
the three decided to execute a will with what they had at their disposal: a
Samsung Galaxy Tablet.1 43 The court upheld the will. 1 " The court
reasoned that, as the statute only requires that the will be in "writing" and
does "not require that the writing be on any particular medium," the
writing fulfilled the requirements of a will in the state of Ohio; the court
further found that the Ohio Revised Code defined a "writing" to mean
"any computer software, document, letter, memorandum, note, paper,
plate, data, film, or other thing having in or upon it any written,
typewritten, or printed matter, and any token, stamp, seal, credit card,
badge, trademark, label, or other symbol of value, right, privilege,
license, or identification."1 45 Additionally, the court was satisfied that
Castro's signature, which he used a stylus to sign directly onto the tablet,
constituted a proper signature under the Ohio Code. 146 The court held that
applying these definitions warranted only will qualification for the
writing on the tablet, noting that "[t]o rule otherwise would put
restrictions on the meaning of 'writing' that the [legislature] never
stated."l 4 7

There are three methods that courts utilize in allowing electronic wills:
abolition of the formalities altogether, the doctrine of substantial
139. Brown, supra note 5, at 126.
140. In re Estate of Javier Castro, Deceased (Electronic Will), 27 QUINNIPIAC PROB. L.J.
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compliance, and the doctrine of dispensing power.14 8 Superficially, a
complete abolition of the formalities altogether appears to effectuate the
objective of validating digital holographic wills.1 49 However, a mere
surface level analysis reminds even fervent opponents of the Wills Act
Formalities that these requirements, while often overly tedious, serve
significant purposes. 5 0 The formalities aid in the mitigation of fraud,
undue influence, and ambiguity.' 5 ' However, while it is certainly true that
the formalities do possess utility and benefit, just as a "sweeping
abolition" would do harm to estate law,1 52 so, too, does the categorical
and uncompromising adherence of strict compliance. Holographic wills
are categorically barred under this doctrine.1 53
Perhaps a more reasonable and diplomatic alternative to the punishing
strict compliance or lawless abolition of formalities is the doctrine of
substantial compliance, which offers an equitable and moderate method
for validating wills.1 54 A major advocate for the reform of American
probate law, John Langbein argued that a will with "minor" formalities
should "not prevent the will from establishing testamentary
authenticity."1ss However, while substantial compliance loosens the
exacting and punishing grip of strict compliance, this doctrine often does
so only in theory and is sometimes interpreted by courts in nearly the
same manner as the doctrine of strict compliance.1 56 Therefore, while
holographic wills are often allowed under the doctrine of substantial
compliance, an even better option exists for the state of Florida to adopt:
the doctrine of dispensing power. This dispensing power preserves the
paramount and fundamental tenet of estate law: effectuation of
testamentary intent. 157 Under this doctrine, courts "excuse harmless
errors in compliance with formalities and declare the will valid regardless
of the error." 8 This doctrine would have to "be implemented by the
legislature."159
Implementation of such a statute in the state of Florida would be
extremely beneficial to the area of probate. Ironically, adopting this more
liberal standard would yield a stricter adherence to the doctrine of
148.
149.
150.
151.
152.
153.
154.
155.

Caldwell, supra note 81, at 482.
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Id
Id
Id
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testamentary intent. Moreover, adopting this standard would provide
millions of residents of the state of Florida the opportunity to create
digital wills, and avoid the detached distribution of their property by
intestacy, when they otherwise would not have created a will in any
capacity. If Florida adopts this standard, fears of increased litigation
would be virtually "unfounded."' 60
V.

TECHNOLOGY SUPPORTING THE IMPLEMENTATION OF
HOLOGRAPHIC WILLS

In his University of Pittsburgh Law Review articlel 6 1 entitled Should
'E-Wills'Be Wills: Will Advances in Technology Be Recognizedfor Will
Execution?, Christopher J. Caldwell examined the state of
Pennsylvania's traditional adherence to the will formalities in light of the
digital age.16 2 Caldwell maintained that technolog can, in fact, "meet
those purposes" of the Wills Act Formalities. 6 Caldwell explored
whether "e-wills" should be wills and argued that in the state of
Pennsylvania, courts should interpret the law to allow for "the use of this
technology for will making."'" Caldwell's cogent argument that the
signature portion of an "e-will" would be a hurdle difficult to overcome1 65
is, nonetheless, easily rebuttable as there are technologies available that
allow for true electronic signatures directly on the mousepad of a laptop
or onto the surface of a tablet or cell phone.1 66
There are several technologies that provide digital holographic wills
users with great protection against security issues of fraud and duress.
Analysis of metadata and electronically stored information (ESI),
utilization of electronic signatures, and implementation of hash values
could significantly decrease concerns for security in the use of digital
holographic wills. As discussed previously, of chief concern for
advocates for the strict application of the Wills Act Formalities is the
avoidance of fraud in executing wills.1 67 Because holographic wills do
away with the attestation requirement, the safeguard of a witness
160. Id at 485 ("Although South Australia did experience an increase in litigation levels
after enacting its dispensing power statute, this fact is largely due to the law there that prohibits
parties from waiving their rights to seek probate of the will.").
161. Caldwell's article focused on Pennsylvania's antagonistic stance, similar to Florida's
stance, against holographic wills. See id.
162. Id.
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heightens concerns of fraud.1 6 8 Historically, holographic wills have been
upheld despite their admitted risk for fraud because it is "exceedingly
difficult to counterfeit another's handwriting."l 69 Requiring that the will
be handwritten usurps the requirement for an attesting witness.1 70 This
handwritten formality provides "evidence of the document's
authenticity." 1 7 ' This has been an effective and secure practice for

years-before the digital age. Today, there are other methods to
safeguard testator prepared wills.
Metadata and ESI operate hand in hand. Metadata is generally defined
as simply data that supplies information about other data. More
technically, it is the "information about the content of a resource that aids
in finding or understanding it" and is a "descriptive metadata" as opposed
to the substantive content of the source. 172 In the event of a debate as to
the validity of a digital holographic will, metadata would serve as an
integral tool in determining whether the document at issue had been
tampered with or modified in any way which would indicate fraud. To
determine this, opponents and proponents of the will alike would examine
the different types of metadata. Descriptive metadata states the title,
author, publication date, etc. 173 Technical data describes the file type, file
size, creation date and time, and the compression scheme.1 74 File type and
size are significant because they, when comparing two documents (for
example, comparing the original will that a proponent is supporting with
the false will that the opponent is purporting to be the true will), can show
that the original will was created in Word format, while the falsified will
was converted to PDF form, indicating a discrepancy and, likely,
illegality. Additionally, discrepancies in file sizes can be illuminating; if
a file had been compressed, it is likely that it had been tampered with.
Also significant is the creation date and time of the document; if the false
will bears a date and time stamp of a date after the date the decedent had
passed away, the purported will is clearly fraudulent. These data
descriptions are telling and illustrative because they impart information
that can determine the validity of a document.
Also useful tools, electronic signatures are an "electronic sound,
symbol, or process attached to or logically associated with a contract or
other record and executed or adopted by a person with the intent to sign
168.
169.
170.
17 1.
172.

Natale, supranote 6, at 169.
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the record."l7 5 Electronic signatures are widely and routinely used in
other areas of the law and business 17 6 and offer user friendly options for
consumers. 17 7 In all applications of the electronic signature, validity and
yielding a legally binding signature are paramount goals. 178 For the
purposes of digital holographic wills, there are two types of electronic
signatures that operate as viable options.
First is the electronic signature created using a system called hash
values, where the signature does not take the form of the traditional script
in handwriting, but takes the form of a series of secure digits representing
the signature. 1 79 This technology "provides a legally binding commitment
the same way a physical signature does.""' This type of electronic
signature is created using a tool aptly called "scrambling," or
"encrypting," and yields a nearly impenetrable code known only to the
signing party. 8 1 A private key, a number created by an algorithm and
known only to the user, supplies those wishing to verify the validity of
the original signature. With these tools it is true that "secure electronic
communication can fulfil[1] the elements of formalism [and] would
therefore do much to reunite substance with formalism" and demonstrates
and substantiates the "legal effect to the electronic communications
systems that make this possible." 1 82 This type of signature utilizes a
complex series of codes to protect the integrity and security of the
signature; signing digital holographic wills with this technology
potentially could be more secure than that of even a traditional
handwritten signature on a traditional holographic will because of the
ability to track its creation, any modifications made to it, and its unique
code that cannot be copied like a common handwritten script signature.
The second type of electronic signature embraces a more intuitive
form of the electronic signature. This type of electronic signature appears
in Castro'8 3 and American Family Life Assurance Company ofColumbus
175. Christopher Reed, Legally Binding Electronic Documents: Digital Signatures and
Authentication, 35 INT'LL. 89, 100-01 (2001).
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v. Biles,1 84 where the signers of the documents did not use an algorithm
to represent their signatures but utilized a stylus tool to make their
signatures directly onto the tablets, mimicking signing a piece of paper. 18 5
These types of signatures are virtually as secure as traditional paper
signatures because the signature is actually the signer's own handwriting.
There are several applications and websites that offer the service for free
or for a small fee; these sites are accessible quickly to the average user, 186
meaning in the holographic will context that testators could use the sites
to attest the document, legally verifying their identity and the terms of the
testamentary instrument. Their resulting signatures are captured and
stored; those wishing to verify the validity of the signature could use the
traditional method of comparing signatures and could also investigate the
metadata to determine when and who signed into the tablet to make the
signature.
In addition to electronic signatures, hash values are also useful and
valuable in the security and authentication of digital holographic wills in
other applications.1 87 In addition to their use in coding electronic
signatures, hash values operate outside of the method of creating secure
electronic signatures. Hash values are "[a] unique numerical identifier
that can be assigned to a file . . . based on a standard mathematical

algorithm applied to the characteristics of the data set." 8 8 The most
significant use of hash values is their use to verify that the document has
not been altered.' 89 This is salient in the context of digital holographic
wills; if a document created by the decedent had been altered by an
interested party, yielding fraud, the hash values of the document would
determine whether modification took place and, importantly, what had
been altered. If, for example, a daughter of the decedent has a copy of the
decedent's purported will on her father's computer, but her brother has a
copy of a will he argues is their father's true will, the two documents are
compared by converting the documents into their hash values and then
comparing the resulting numbers. Even the most seemingly insignificant
change-an additional single space or removed comma-will yield a
significantly different hash value.' 90 Comparing these two documents
184. No. 3:10CV667TSL-FKB, 2011 WL 4014463, *1 (S.D. Miss. Sept. 8, 2011).
185. Id. at *9.
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helps to determine the validity of the purported will. 1 9
The benefits and securities that these technologies provide, however,
is not to say that digital holographic wills will effectively usurp
traditional holographic wills. Rather, these technologies serve as a
compelling reminder that digital holographic wills serve nearly the same
protections and potentially could function as even superior in terms of
security and protecting the Wills Act Formalities. Their implementation
as complex and imitable securities could effectively mitigate any harm or
security concerns associated with the implementation of holographic

wills.
VI.

CONCLUSION

Before the advent of accessible technology, electronic signatures, and
metadata, Florida's adherence to the strictest standard marked a
perceptive and wise legal system, demanding honesty and fairness in the
execution of wills. However, today so effortlessly available and intuitive
are technologies that nearly guarantee an even higher level of protection
against the fraud that the courts and legislature fear in allowing
holographic wills.
Strict compliance will likely collapse; the sheer inundation and
overabundance of technology in society will only increase the public's
need and demand for more user-friendly and accessible mechanisms for
effectuating their testamentary intent. 19 2
The purported costs associated with holographic wills are worth the
risks. We cannot continue to ignore technology and the digital age. What
happens when Conte's case comes to fruition? Will Florida citizens be
left on their death bed with no way to effectuate their testamentary intent?
Florida should liberalize its stance; the strict compliance standard is
overly harsh. Even when a lawyer prepares a will for a client and the will
is clearly non-holographic, there is still a risk of barring the will from
being admitted. 1 9 3 Liberalizing the Florida standard from strict
compliance to harmiless error will have far-reaching effects not only for
digital and electronic wills, but for all estate law in the jurisdiction.
Florida should adopt the doctrine of harmless error and dispense with
the Wills Act Formalities, truly effectuating testator intent and
testamentary freedom. Florida should allow for liberal consideration for
such a commonplace, significant, and impending mechanism for its
citizens by allowing digital holographic wills. Florida should dispense
m-tool-generate-compare-hash-values-of-files-and-text/.
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with the Wills Act Formalities and allow digital holographic wills. The
digital age has created a new era, bringing with it new challenges and
opportunities for those wishing to make a testamentary devise.

